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KENTUCKY STATE BAR ASSOCIATION 


OLDHAM CLARKE, President 
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BEN B. FOWLER..... Frankfort 
MARION W. MOORE Covington 
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COMMISSIONERS 

LAURENCE T. GORDON Madi ille 
WILLIAM L. WILSON..............-..0--eceeeeees Owensboro 
J. D. CRADDOCK. Munfordville 
DONALD Q. TAYLOR...............--c0--seeeeeee- Louisville 
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COMMISSIONERS MEET AT FRANKFORT OR LOUISVILLE AT THE DIRECTION OF THE 
PRESIDENT ON FOURTH FRIDAY IN JANUARY, APRIL, JULY, AND OCTOBER 





Law Specialty Proposal 


One of the important issues that 
came before the House of Delegates 
of the ABA in Chicago in August 
was a proposal, approved by the 
Board of Governors, to establish a 
uniform, profession-wide system for 
regulating voluntary specialization in 
the various fields of law practice. 
Whether it will go as far as the Eng- 
lish system of barrister and solicitor 
division is not known at this writing. 

The recommendation submitted to 
the House was published in full in 
the “Advance Program” of the 77th 
annual meeting, distributed during 
July to the more than 50,000 members 
of the Association. The plan proposes 
the creation of a nine-member “Coun- 





cil of Legal Specialists” with author- 
ity to “create, approve and establish 
fields for specialized practice of the 
law and to create, approve, establish, 
supervise and regulate organizations 
of such specialists within such fields.” 

The purpose of the plan is to pro- 
vide for the orderly recognition and 
control of specialty groups for the 
benefit and protection of the public 
and the bar. Five of the members of 
the proposed council would be ap- 
pointed by the president of the Amer- 
ican Bar Association, two by the 
president of the Association of Amer- 
ican Law Schools, and one each by 
the chairman of the Section of Legal 
Education and the president of the 
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American Law Institute. Richard P. 
Tinkham of Hammond, Ind., was 
chairman of the Board of Governors 
subcommittee which drafted the plan. 
Other members of the subcommittee 
were Dean Robert G. Storey of the 
Southern Methodist University law 
school, and A. L. Merrill, of Poca- 
tello, Idaho. 

Some Kentucky lawyers have felt 
in late years that the day of the gen- 
eral practitioner is over. The move- 
ment initiated by the ABA may indi- 
cate a national trend. Results of the 
House of Delegates decision will 
probably be known long before this 
article reaches our members, but it 
will serve as a reminder that the ABA 
is directly interested in the reaction 
of Kentucky’s lawyers to the idea. 
Your views will be appreciated by 
the ABA in Chicago or the KSBA at 
Frankfort. 





Hand Book For Bar 
Officers Now Available 


Perhaps the most complete hand- 
book yet published on bar association 
organization and activities, for the 
use and guidance of bar officers, has 
just come off the press. It is pub- 
lished by the American Judicature 
Society. for the Survey of the Legal 
Profession. Its author is Glenn R. 
Winters, secretary-treasurer of the 
Society,, and a contributor to the 
KSBA Journal. 

The handbook covers, in 12 chap- 
ters, the whole range of bar activities 
from model constitutions and by-laws 
through membership, finances, office 
management and services and into 
the fields of continuing legal educa- 
tion, unauthorized practice, legislative 
programs and the like. The book is 
being offered as the Survey of the 
Legal Profession’s official report on 


(Continued on page 173) 


Banning 

Court Room Photography 
Becomes Center of 
Growing Debate 

An increasing flurry of newspaper 
editorials, court actions, resolutions 
and debates at press and bar meetings 
across the country has pointed up the 
mounting controversy over Canon 35 
of the Code of Judicial Ethics pro- 
hibiting the photographing, broad- 
casting or televising of court pro- 
ceedings. 

In general, the press—joined now 
by radio and TV—takes the position 
that the canon should be revised and 
liberalized because of improvements 
in picture-taking and recording metb- 
ods since Canon 35 was promulgated 
in 1937. The bench and bar gener- 
ally hold to the view that regardless 
of refinements in the techniques of 
photography the presence of camera- 
men and recorders in court rooms 
would, in the words of the canon, 
“detract from the essential dignity of 
the proceedings, degrade the court 
and create misconceptions with re- 
spect thereto in the minds of the 
public.” 





IMPROPER PUBLICIZING 
OF COURT PROCEEDINGS 


Proceedings in court should be 
conducted with fitting dignity and 
decorum. The taking of photograplis 
in the court room, during sessions of 
the court or recesses between sessions, 
and the broadcasting of court pro- 
ceedings are calculated to detract 
from the essential dignity of the pro- 
ceedings, degrade the court ‘and 
create misconceptions with respect 
thereto in the mind of the public and 
should not be permitted. 


—Canons or Jupiciat Eruics 
(Canon No. 35) 























June 
1954 
ame 
meni 
thesi 
for t 


be bi 
guar 
bring 
shall 
guar, 


(the 








urt 


he 





KENTUCKY STATE BAR JOURNAL 















BANKS AND INDIVIDUALS 
AS CO-EXECUTORS 


Recently we have heard of instances 
of banks and individuals, serving as 
co-executors, experiencing difficulty in 
agreeing on operations and a division 
of fees. Usually, a testator, having 
co-executors, appoints a Bank or Trust 
Company because of its corporate 
longevity, and an individual because 
of the personal knowledge the indi- 
vidual may have of the decedent’s 
affairs and wishes. In those communi- 
ties where Banks insist on the whole 
fee, or a greater portion thereof, 
clients might be advised of the situa- 
tion with a view to correcting or 
clarifying the situation, or, at least, 
reviewing a will. 









In Memoriam 
JOSEPH D. HARKINS, Jr. 


Prestonsburg 


1913-1954 





















rhe unexpected death of Mr. Hark- 
ins, a member of the Board of Bar 
Commissioners, on August 8th at 
Johns Hopkins Hospital in Baltimore, 
Md., was a real loss to the Association, 




















Iie was a graduate of the University 
of Michigan, and a member of a 
family long associated with the prac- 
tice of law in Kentucky. His father, 
Joseph D. Harkins, a former President 
of the KSBA, died in January. 






































Proposed Amendments 
to 


Kentucky Rules Of Civil Procedure 


(Published by direction of the Kentucky Court of Appeals for study 
and consideration by the Bench and Bar of Kentucky.) 





Pursuant to an order of the Court of Appeals of Kentucky entered on 
June 25, 1954, which order fixes the date of public hearing for October 12, 
1954, at 1:00 o'clock P. M., the Court of Appeals proposes the following 
amendments to the Rules of Civil Procedure. Each rule, for which amend- 
ments are recommended, is copied in full. The portion of the rule in paren- 
thesis is to be deleted and the portion of the rule in italics is to be added 
for the purpose of the amendment. 


RULE 17.03. INFANTS AND INCOMPETENT PERSONS. 


(1) Actions involving unmarried infants or incompetent persons shall 
be brought by the party’s guardian or committee, and if there is none, or such 
guardian or committee is unwilling or unable to act, then a next friend may 
bring the action. Actions involving unmarried infants or incompetent persons 
shall be defended by the party’s guardian or committee, but if there is no 
guardian or committee, or it is unwilling or unable to act, or is a plaintiff 
(the court shall appoint a practicing attorney as guardian ad litem), the court, 
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or the clerk thereof during vacation, shall appoint a guardian ad litem, unless 
a guardian has been previously appointed under Rule 4.04 (3). If there has 
been such an appointment the previously appointed guardian ad litem shall 
defend until the termination of the action. No judgment shall be rendered 
against an unmarried infant or incompetent person until the party’s guardian 
or committee or the guardian ad litem appointed for him shall have imade 
defense, or filed a report stating that after careful examination of the case 
he is unable to make defense. 

NOTE: The major purpose of this change is to insure that the clerk is 
authorized to appoint a guardian ad litem to defend in vacation. KRS 387.305 
is old Civil Code Section 38. That section allows the appointment oj the 
guardian ad litem by the clerk in vacation. The possibility of conflict be- 
tween present Rule 17.03 and this statute necessitates some amendment. The 
second portion of the change insures that a guardian ad litem appointed 
by the clerk to receive service of summons will continue to serve without 
the necessity of an additional appointment. 


RULE 14.01. WHEN DEFENDANT MAY BRING IN THIRD PARTY. 


( Before the service of his answer) A defendant may move (ex parte or, 
after the service of his answer, on notice to the plaintiff,) for leave as a third- 
party plaintiff to assert a claim against a person not a party to the action 
who is or may be liable to him for all or part of the plaintiff's claim against 
him. If the motion is granted, summons and the third-party complaint, with 
the original complaint attached as an exhibit, shall be served on such a 
person, who shall be called the third-party defendant. He shall make his 
defenses to the third-party plaintiff's claim as provided in Rule 12 and his 
counterclaims against the third-party plaintiff and cross-claims against other 
third-party defendants as provided in Rule 13. The third-party defendant 
may assert against the plaintiff any defenses which the third-party plaintiff 
has to the plaintiff's claim. The third-party defendant may also assert am 
claim against the plaintiff arising out of the transaction or occurrence that is 
the subject matter of the plaintiff's claim against the third-party plaintiff. Th 
plaintiff may assert any claim against the third-party defendant arising out 
of the transaction or occurrence that is the subject matter of the plaintiffs 
claim against the third-party plaintiff, and the third-party defendant there- 
upon shall assert his defenses as provided in Rule 12 and his counterclaims 
and cross-claims as provided in Rule 13. A third-party defendant may 
proceed under this rule against any person not a party to the action who is 
or may be liable to him for all or part of the claim made in the action against 
the third-party defendant. 

NOTE: The sole purpose of this amendment is to require notice of 6 
motion for leave to serve summons and third-party complaint on a third 
party. The present rule allows the motion to be made ex parte before th 
defendant files his answer. 


RULE 26.06. TO BE RESCINDED. 


NOTE: Rule 43.07 completely abrogates the distinction regarding the 
impeachment of witnesses produced by the adverse party and by the exam- 
ining party. Rule 26.06 was based upon Federal Rule 26, which retained ¢ 
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restive of the ancient rule that a party producing a witness was bound by 
his testimony. Rule 43.07, of which there is no counterpart in the Federal 
Rules. is inconsistent with the Federal concept and in effect supercedes Rule 
2.06. Therefore, the latter should be rescinded. 


RULE 55.01. JUDGMENT. 


\Vhen a party against whom a judgment for affirmative relief is sought 
has failed to plead or otherwise defend as provided by these rules, the party 
entitled to a judgment by default shall apply to the court therefor. If the 
party against whom judgment by default is sought has appeared in the action, 
he, or if appearing by representative, his representative shall be served with 
written notice of the application for judgment at least three days prior to the 
hearing on such application. The motion for judgment against a party in 
default for failure to appear shall be accompanied by a certificate of the 
attorney that no papers have been served on him by the party in default. If, 
in order to enable the court to enter judgment or to carry it into effect, it is 
necessary to take an account or to determine the amount of damages or to 
establish the truth of any averment by evidence or to make an investigation 
of any other matter, the court, without a jury, shall conduct such hearings or 
order such references as it deems necessary and proper, unless a jury is 
demanded by a party entitled thereto or is mandatory by statute or by the 
Constitution. A party in default for failure to appear shall be deemed to 
have waived his right of trial by jury. 


NOTE: Under Rule 5.05(1) papers are not required to be filed until a 
reasonable time after service. A party applying for default judgment against 
a party in default for failure to appear need not give notice of the motion. 
The suggested amendment will insure that a default judgment cannot be 
taken if an answer or motion has been served though not filed. 


RULE 74. CROSS-APPEALS. 


Any party may take a cross-appeal against a party who has taken an 
appeal against him. A cross-appeal shall be denominated as such and shall 
be prosecuted like a regular appeal and governed by the rules applicable 
thereto, except that (40 days shall be allowed as the time within which to 
file a notice of appeal under Rule 73.02) the notice of cross-appeal shall be 
filed not later than 10 days after the last day allowed for the filing of the 
notice of appeal. The failure of a party taking an appeal to prosecute the 
appeal, or his dismissal of it, shall not prevent the party taking the cross- 
appeal from prosecuting the cross-appeal. 


NOTE: The time for filing notice of appeal under Rule 73.02 may be 
extended if the party appealing failed to learn of the entry of the judgment. 
For this reason the time for filing notice of cross-appeal should be stated in 
number of days after the time for filing notice of appeal has expired rather 
than in a fixed number of days from the date from which an original appeal 
could be taken. 
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FIRST DISTRICT 


September 22, 1954 
2:30 P. M. 
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ECS Ee > Tl Ll 
President Junior Bar 

Rosert O. MILLER, Murray 

Junior Bar Committee Chairman 


WELCOME ADDRES .......................... secececececeeseceeeesecececessseeeeWWAYLON F, RAYBURN, Murtay 
President Calloway Bar Assn 


ELECTION OF NOMINATING COMMITTEE 
REESE nc ae ar en ee PO Snaiesidactatiieataccatialsaaaa ApRIAN H. Territy, Paducal 
LAURENCE T. Gorpon, Madisonville 
First Appellate District Commissioners 
ELECTION OF JUNIOR BAR COMMITTEEMAN 
SD i Siondaiesamitudattedactaaatiioad T. C. Carro.y, Louisville 
President-Elect of Junior Bar 
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I a wae veveee-ee----AMOS H. EBLEN, Frankfort 
~ Secretary to the Judicial Council 
Exvis J. Sraur, Hickman H. F. S. Batey, Madisonville 
Ho.ianp G. Bryan, Paducah MaARLIN L. BLACKWELL, Dixon 
Ina D. Smiru, Hopkinsville Henry H. Lovett, Sr., Benton 
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6:30 P. M. 
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IEE Sania binieniciscirecnies EEE Re eat ER Oa SERS Cuartes K. O’Connexz, Frankfort 
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SECOND DISTRICT 
September 23, 1954 
2:30 P. M. 
OWENSBORO CITY HALL 


ee eee Donaicp P. Mo.oney, Lexington 
President Junior Bar 

James E. McDantet, Owensboro 

Junior Bar Committee Chairman 
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J. Davw Francis, Bowling Green 
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THIRD DISTRICT 
September 24, 1954 
2:30 P. M. 
SHELBYVILLE 


EERIE SEE aan aes er ae ee RE DonaLp P. Mooney, Lexington 
President Junior Bar 

Sam C, Hix, Leb non 

Junior Bar Committee Chairman 


. Fes | Go s+ eee sas veececeseceseeeeeeeeeeMtALPH MITCHELL, Shelbyville 
Shelby County Judg 


ELECTION OF NOMINATING COMMITTEE 


tf by antaiatichaiied aaa ....----l. C. Carroiyi, Shepherdsvill 
J. D. Cravvock, Munfordvilk 
Third Appellate District Commissioners 


ELECTION OF JUNIOR BAR COMMITTEEMAN 


I ei a T. C. Carrot, Louisville 
President-Elect Junior Bar 


CIRCUIT JUDGES PROGRAM 


SARTRE EN Rea Lee ee ee fe ee cececeseeeee-e...A4Mos H. EBLEN, Frankfort 
Secretary to the Judicial Council 
CoLeMAN Wricut, Shelbyville R. C. Tarrar, Somerset 
Wm. R. Gentry, Bardstown T. A. Wirson, Russell Springs 
W. H. Spracens, Lebanon FRANK W. Jones, Glasgow 


J. C. Carter, Jr., Tompkinsyille 


FORUM ON KENTUCKY’S NEW TAXATION PROGRAM 
ERLE, EEE sc aie tuhinsciaaacereababaieabtaell Ropert H. ALupuin, Frankfort 


Commissioner of Revenue 


MATTERS OF INTEREST TO THE BENCH AND BAR 


PUBLIC RELATIONS ..................... Donatp Q. Taytor, Louisville 
MODERATORS—Open Discussion ... SELDEN Y. Trims_e IV, Hopkinsville 
President-Elect Ky. State Bar Assn 

Tuomas C. Carro, Louisvill 

District Committeeman 


6:30 P. M. 
OLD STONE INN 


ITE) .55 StacascainaeherticUeestousssedaaebel 53.00 
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EEE ER ke Ae One ee ee ee ee ee ene J. W. Gates, Lawrenceburg 
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FIFTH DISTRICT 
September 30, 1954 
2:30 P. M. 
CAMPBELL HOUSE, LEXINGTON 


PRESIDING : ‘ DonaLcp P. Mooney, Lexington 
President Junior Bar 

Joun C. ANGELLIs, Lexington 

Junior Bar Committee Chairman 

WELCOME ADDRESS : Ancus McDona.p, Lexington 
President Fayette Bar 


ELECTION OF NOMINATING COMMITTEE 


CONDUCTING ............-. i ....NOLAND Carter, Lexington 
Ben B. Fow rer, Frankfort 
Fifth Appellate District Commissioners 


ELECTION OF JUNIOR BAR COMMITTEEMAN 


CONDUCTING T. C. Carro.i, Louisville 
President-Elect of Junior Bar 


CIRCUIT JUDGES PROGRAM 


PRESIDING .... — ; ....AmMos H. Esten, Frankfort 
Secretary to the Judicial Council 
Cuester D. ApAms, Lexington Warp YAGER, Warsaw 
Joseru J. Brapiey, Lexington S. H. Rice, Irvine 
KeNprRICcK S$. ALGORN, Stanford Wan. J. Baxter, Nicholasville 


Wm. B. Arpery, Paris 


FORUM ON KENTUCKY'S NEW TAXATION PROGRAM 


PRESIDING ....... ue Rosert H. Avvpuin, Frankfort 
Commissioner of Revenue 


MATTERS OF INTEREST TO THE BENCH AND BAR 


PUBLIC RELATIONS ........... DonaLp Q. Taytor, Louisville 
MODERATORS—Open Discussion SeLpen Y. TrimBie IV, Hopkinsville 
President-Elect Ky. State Bar Assn. 

Donavp P. MoLoney, Lexington 

District Committeeman 


6:30 P. M. 
CAMPBELL HOUSE 





BANQUET ae 
RE his. Hse OLDHAM CLARKE, Louisville 

President Ky. State Bar 
nN” alae eRe eae wee ee eT RT ee Vicror A. Brap.ey, Sr., Georgetown 
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SIXTH DISTRICT 
October 1, 1954 
2:30 P. M. 
HIGHLAND COUNTRY CLUB, NEWPORT 


PRESIDING .. oe R SE FS AE De ae TO AN ERR ER Te Ae ..DoNALD P. MoLoney, Lexington 
President Junior Bar 

Joun J. O'Hara, Covington 

Junior Bar Committee Chairman 

WELCOME ADDRESS STANLEY Moesus, Newport 


ELECTION OF NOMINATING COMMITTEE 


GEESE Seer ee ens ee eR Lormer W. Scorr, Newport 
Marion W. Moore, Covington 
Sixth Appellate District Commissioners 


ELECTION OF JUNIOR BAR COMMITTEEMAN 


CONDUCTING ...............-. Tuomas C. Carro.y, Louisville 
President-Elect Junior Bar 


CIRCUIT JUDGES PROGRAM 
SEINE Reena a8 ae eer ee a Ce a Amos H. EsLen, Frankfort 
Secretary to the Judicial Council 
Ropney G. Bryson, Covington AuBerT H. Barker, Cynthiana 
Jos. P. GoopeNnoucn, Covington Sucas Jacoss, Brooksville 
Ray L. Murrey, Newport Jim Sowarps, Greenup 


FORUM ON KENTUCKY’S NEW TAXATION PROGRAM 


PRESIDING .....ROBERT H. ALLPHiN, Frankfort 
Commissioner of Revenue 


MATTERS OF INTEREST TO THE BENCH AND BAR 


SD sind atandnieesninintininicncnctonen Donatp Q. Taytor, Louisville 
MODERATORS—Open Discussion ; SeLpEN Y. Trims_e IV, Hopkinsville 
President-Elect Ky. State Bar Assn. 

STANLEY Moesus, Newport 

District Committeeman 


6:30 P. M. 
HIGHLAND COUNTRY CLUB 


BANQUET 
ADDRESS OxvpHAM CLARKE, Louisville 

President Ky. State Bar 
ADDRESS (To be announced) 
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SEVENTH DISTRICT 
September 29, 1954 
2:30 P. M. 
CUMBERLAND FALLS 
4, RICE See eer Once oee, ee dibabaiiscatus DonaLtp P. Mooney, Lexington 
President Junior Bar 
Caywoop SMirn, Harlan 
Junior Bar Committee Chairman 


A I iii sci raschitcbaicdibebagantilionnbsenelalinield Pieas Jones, Williamsburg 
Whitley County Judge 


ELECTION OF NOMINATING COMMITTEE 


fis Ee eee ees ilameicitiediisaieeanaeemmaetine Peyron Hosson, Pikeville 
Seventh Appellate District Commissioners 


ELECTION OF JUNIOR BAR COMMITTEEMAN 


URED UEUII <ssanossescinsireieebssisoniiciitiseeeineica saidsialepipaidil cantaidaae ae T. C. Carroir, Louisville 
President-Elect Junior Bar 


CIRCUIT JUDGES PROGRAM 


PRESIDING. ........ iinet ......---AMos H. EsLen, Frankfort 
: Secretary to the Judicial Council 
Won. L. Rose, Williamsburg Courtney C. WeLLs, Hazard 
Joun J. Wrxn, Mt. Sterling R. L. Mappox, Pineville 
Ev_prep ApAMs, Louisa Jean L. Avuxier, Pikeville 
Astor Hocc, Harlan F. Prerce Keesee, Pikeville 
Ray C. Lewis, London Joun C. Cornetr, Hindman 
E. P. Hm, Prestonsburg Joun A. Kecx, Sandy Hook 
Watt M. Pricuarp, Ashland Br.tre Dixon, Wooton 


Ervine TurNER, Jackson 


FORUM ON KENTUCKY'S NEW TAXATION PROGRAM 


PRESIDING ........ eetciosseicsesab nici ieindacmmeipuaseviilae haan alpiosbeoss .Rosert H. Avupur, Frankfort 


Commissioner of Revente 


MATTERS OF INTEREST TO THE BENCH AND BAR 


PUBLIC RELATIONS ............. -Donatp Q. Tay or, Louisville 
MODERATORS—Open Discussion ..........c0--.-.-..-SELDEN Y. TRIMBLE IV, Hopkinsville 
President-Elect Ky. State Bar Assn. 

Vitzy O. BLacksurn, Somerset 

District Committeeman 


6:30 P. M. 
DU PONT LODGE 


BANQUET ..... " = * ia : ; ..-----93.00 
RTE RENEE : PS Louisville 

President Ky. State Bar 
SES CAR Ce RC tsa eese) eee ere Se aaa Epwin R. Denney, Mt. Vernon 


U. S. District Attorney 





Of “/remendous Siquificauce... 


The Kentucky Attorney General’s Office wrote us, 
on July 26, 1954, as follows: 


“We acknowledge receipt of your invoice for four copies of Russell’s 


Practice and Forms. 


“We wish to place an order for five additional copies of Russell's 


Kentucky Practice and Forms. 


“Therefore, bill us for nine (9) copies.” 


wt Fine Recommendation 
jn 


Russells Keutuchy Practice aud Forms! 


No Kentucky law office can afford 
to be without—at least—one copy. 


Write for details today! 


BANKS-BALDWIN LAW PUBLISHING COMPANY 


America’s Oldest Law Publishing House — Est. 1804 
CLEVELAND 
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PROTECTING LAWYERS’ INCOME 


The only reason to license attor- 
neys, and prevent those untrained in 
the law to practice it, is to safeguard 
the public. 

Merely to increase the work of the 
licensed lawyer, or to preserve and 
increase his income, can never be the 
prime purpose of any lawful legisla- 
tion, nor can ever be a commendable 
practice. 

County judges (having probate 
jurisdiction in Kentucky), often com- 
plain that in some jurisdictions law- 
yers openly solicit employment from 
the Court, and complain if routine 
matters are not handled by lawyers. 

Our statutes, K.R.S. 395.145, reads 
as follows: 


“At the time of appointment 
of a fiduciary, he MAY desig- 
nate an attorney - - - - - but 
no fiduciary shall be required 
to be represented by an 
attorney.” 


The statute is plain; and, if a Coun- 
ty Judge knows all the parties, knows 
there can be no conflict, and is will- 
ing to accommodate his constituents 
by doing the work, without compen- 
sation other than his judicial salary, 
we feel no one has cause of alarm 
nor can complain. 

However, if such a Judge knows, 
or has reason to believe, that at some 
time in the proceedings he may be 
called upon to decide any matter in 
his judicial capacity affecting the 





rights of adverse parties, then he is 
running on dangerous ground, and is 
almost sure to violate Art. 24, 27 or 
31 of the “A.B.A. Canons of Judicial 
Ethics.” 

By the same token a County Judge 
has no power to APPOINT counsel 
for a fiduciary; and no practice should 
be more condemned by the Public 
and the Bar than those instances in 
which that custom may prevail; par- 
ticularly if the “appointing” judge 
may directly or indirectly share in a 
legal fee. . 

Capable lawyers, like capable 
craftsmen, never need their income 
protected. When a union or a bar 
association attempts to protect “in- 
come” only, it usually is protecting 
only the incompetent members of the 
group. 

This line of reasoning is confirmed 
by the recently publicized position of 
the Kentucky Veterinary Medical 
Association in Opposing “qualified 
persons” other than veterinarians 
administering anti-rabies shots to 
dogs. Many “qualified” persons daily 
administer shots to themselves, to 
others, and to animals, with full ap- 
proval of the state, the medical, the 
dental and the veterinary professions. 

No profession can honorably re- 
strict routine labors to themselves. 
If they do, they cause the public to 
question their motives and cast 
doubts on purported high profession- 
al standards. 
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SECESSION 
A right reserved by the States! 


By M. B. HOLIFIELD 


EDITOR’S NOTE: The comments that came with the publication 
of ex-Dean Manion’s article on the U. S. Constitution in the March, 
1954 issue of THE JOURNAL revealed an interest in Constitutional 
Law that was an awakening to the Journal Committee. In this article, 
General M. B. Holifield discusses a controversial subject in that field. 
Frankly his views should not be read until a copy of the U. S. Consti- 
tution and a good commentary thereon is at hand. The article is 
published not as an historical comment, not as a drum-beating stimulus 
to re-open long-healed wounds, but as a legal thesis on a legal topic 
by a lawyer’s lawyer. 

General Holifield was born in 1872 at Pryorsburg, Ky. In 1896 
he received his law degree from Cumberland University at Lebanon, 
Tenn. He engaged in the private practice of law at Mayfield, Ky., 
and held various public offices in Mayfield and Graves County. Since 
1928 he has served continuously as an Assistant Attorney General, 
except for a brief interval some years back, In 1953 the University 
of Kentucky conferred upon him the honorary degree of Doctor of 


Laws. 


Probably some may wonder why 
we should now discuss a proposition 
settled by a war that ane almost 
ninety years ago. 

Our answer is that the unjustified 
aggressors in the War-Between-The- 
States did not stop when the aggres- 
sors achieved their victory. Conscious 
of the fact that they fought a war for 
an unfair economic advantage and 
not for a moral purpose, appalled at 
the magnitude of the unnecessary 
slaughter of lives and the destruction 
of the useful efficiency of multiplied 
thousands of the wounded on both 
sides of that strife, they sought to 
brand the Southern States with the 
odium of unjustified rebellion and 
insurrection against the United States 


of America, and the Confederate 
Soldier as being a “particeps criminis” 
to that alleged rebellion and insurrec- 
tion. The brand was absolutely false. 

We feel that it is the duty of the 
descendants of those soldiers to per- 
petuate the evidence that the odious 
brand imposed upon their ancestors 
by both an amendment to the United 
States Constitution and by statutes 
was absolutely untrue. 

The exercise of a reserve power by 
a sovereign state when it entered into 
the compact between the original 
thirteen states embraced in the Con- 
stitution of the United States did not 
and could not constitute a rebellion. 

At the time the Southern States 
seceded from the Federal Union there 
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was not a single provision in either 
the Constitution of the United States 
or i any statute enacted by the Fed- 
eral Congress that prohibited a 
sovereign state from seceding from 
the United States of America. If 
such: a power had existed, it would 
have been disclosed in the Constitu- 
tion which embraced the agreed pro- 
visions of the compact between the 
stats; but that Constitution discloses 
that the Federal Government pos- 


sessed only delegated powers and the 


absence of a delegated power, direct- 
ly or indirectly, authorizing the Fed- 
eral Government to bar or prohibit 
any sovereign state from seceding 
from the Federal Union demonstrates 
that no such legal power existed, and 
the Federal Government had no legal 
right to force the seceding states to 
return to the United States of Amer- 
ica. 

Notwithstanding that the Govern- 
ment possessed only delegated pow- 
ers, men like George Mason and 





ABOUT SECESSION ... 


General Holifield’s article, as presented in this issue of the JOURNAL, is based 
upon his lecture before the Filson Club at Louisville. Later it was published in the 
July, 1954 issue of the “Filson Club History Quarterly,” Vol. 28, No. 3. At the 
suggestion of Mr. Henry J. Burt, Jr., of the Journal Committee, and Attorney General 
Buckman and his assistant, General Ferguson, the annotations have been supplied 
by General Holifield. 

The conclusion of the author, that secession of the Confederate States was not 
rebellion or insurrection, is not merely a play on words! It is his thesis that secession 
was accomplished under lawful powers reserved by the seceding states. 

By analogy, the net results of the author’s arguments might conceivably be appli- 
cable to certain situations, even today! May the day of application be far off! 

As General Lee wrote, we too, now: 


. . . can anticipate no greater calamity for the country than a dissolution 
of the Union .. .” 
—Freeman, “R. E. Lee,” Vol. 1, p. 420. 


Continuing this line of reasoning General Lee wrote in private correspondence: 


“. . . Lhope therefore that all constitutional means will be exhausted before 
there is a recourse to force. Secession is nothing but revolution. The framers 
of our Constitution never exhausted so much labor . . . in its formation . . . 
if it was intended to be broken by every member of the Confederacy . . . 
it was intended for “perpetual union” . . . if the Union is dissolved .. . I 
shall return to my native State and share the miseries of my people . . . If 
Virginia stands by the old Union, so will I. But if she secedes (although 
I do not believe in secession as a constitutional right, nor that there is suffi- 
cient cause for revolution), then I will still follow my native state with my 
sword, and if need be, with my life .. .” 


We cannot help but feel that the expressed sentiments of General Lee indicates 
the thought of most Kentuckians, then and now! But, Douglas S. Freeman, a 
recognized biographer of General Lee in his work “R. E. Lee” at Vol. 1, p. 421, note 
49, says that the above quotation from the Confederate Chief “illustrates his lack 
of familiarity with constitutional law, because Lee confused the preamble of the 
Articles of Confederation with that of the Constitution of 1787, which proposed a 
‘more perfect union.’ ” 

Does this mistake of fact make the momentous decision of General Lee, not 
merely heroic or sentimental, but also in full conformity with existing law? 

Does it lend even more force to the arguments of General Holifield? 

















Patrick Henry of Virginia, and Luther 
Martin of Maryland, looking into the 
future and believing that designing 
men would seek economic advantage 
and undertake to usurp powers by the 
Federal Government not delegated, 
demanded that a Bill of Rights be 
incorporated into and made part of 
the Constitution of the United States 
of America. And two of the pro- 
visions that not only Virginia and 
Maryland, but several other states, 
demanded were, first: a declaration 
that “the enumeration in the Consti- 
tution of certain rights shall not be 
construed to deny or disparage those 
retained by the people”; and a further 
provision that “the powers not dele- 
gated to the United States by the 
Constitution, nor prohibited by it to 
the states, are reserved to the states 
respectively or to the people.” 

Each of these provisions was em- 
braced in the first twelve amendments 
to the Federal Constitution submitted 
to the States by the first session of the 
Federal Congress for ratification or 
rejection, and they were ratified by 
an overwhelming majority of the 
States as Amendments 9 and 10, to 
the Federal Constitution. The ratifi- 
cation of these two amendments 
satisfied the people of the respective 
states, inasmuch as each of them re- 
tained their sovereignty and the Fed- 
eral Government could only exercise 
such powers as had been specifically 
delegated to that government by the 
Constitution. 

Strange to say, selfish men desired 
to use the power of taxation granted 
to the Federal Government for the 
sole purpose of securing proceeds 
necessary to pay governmental ex- 
penses, to bar the citizens from buy- 
ing needed produces from foreign 
markets where they could obtain 
them at the lowest price; so that New 
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England could force those citizens 
to buy those products from then) at 
any price they might demand. 

When they succeeded in imposing 
at the Potomac and Ohio Rivers 4 
rail rate differential of 39 per cent 
more upon the Southern States than 
upon those north of those rivers, the 
Southern States for seventy ears 
were exploited by New England as 
efficiently as Belgium exploited her 
African colonies. 

These sinister sophists for their 
selfish purpose, seized upon the 
phrase “of the people” and “to the 
people” in the respective Amendments 
9 and 10, to the Federal Constitution, 
as evidence that the Constitution of 
the United States was not a compact 
between the sovereign states granting 
to the Federal Government only dele- 
gated powers to be used for the 
benefit of all the states, but that said 
phrases disclosed that the Thirteen 
States created a super national gov- 
ernment under the authority of all 
the people, and that the sovereign 
states became subjects to that super 
government and that the super gov- 
ernment could use all powers granted 
under the Welfare Clause for any 
purpose within its discretion, even to 
the point of securing economic ad- 
vantage to one section of the Union 
to the detriment of all other sections. 

If those phrases had been used with 
respect to a grant of power or powers 
to the Federal Government, the) 
might have been a peg upon which 
to hang a doubt but when they were 
used with respect to reserve powers 
withheld by the states from the Fed- 
eral Government, they could have no 
other meaning but that the people of 
the respective states retained those 
powers for self-protection, and _ that 
neither the Federal Government nor 
any department thereof, had any legal 
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right or power to invade those reserve 
pow ers. 

Likewise, these sophists, to main- 
tain their nationalistic theory, seized 
upon the words, “We, the people of 
the United States,” in the Preamble 
to the Constitution, but they were 
confronted with the historic fact that 
the Preamble as originally adopted 
by the Convention, provided: 


“We, the people of the States 
New Hampshire,” (thereafter 
enumerating the names of each 
of the other original thirteen 
states). 


We wish to call your attention to 
the applicable parts of Article 13 of 
the Articles of Confederation, which 
provided: 


“And the articles of this confed- 
eration shall be inviolably ob- 
served by every state, and the 
union shall be perpetual; nor 
shall any alteration at .any time 
hereafter be made in any of them 
unless such alteration be agreed 
to in Congress by the United 
States and be afterwards con- 
firmed by the Legislature of ev- 
ery state.” (Italics ours )* 


The terms of the compact under 
the Articles of Confederation were 
more restrictive upon the States than 
under the Federal Constitution. The 
above quoted Article provides that 
the compact “shall be inviolably ob- 
served by every state, and the union 
shall be perpetual.” No such restric- 
tion is imposed upon the states in the 
Federal Constitution. The Article 
further provides that “no alteration 
therein can be made unless they are 
agreed to by the Congress of the 
United States and thereafter con- 
firmed by the Legislature of each 
state” in the compact; but the states 
ratifying the Federal Constitution 
placed the Federal Government into 
successful operation without the 
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states of North Carolina and Rhode 
Island ratifying the same. 

Hon. William Patterson, a delegate 
from New Jersey, raised the conten- 
tion in the Constitutional Convention 
that under Article Thirteen of the 
Articles of Confederation, the Consti- 
tutional Convention could not adopt 
any other plan but a Federal Consti- 
tution without the consent of all the 
States in the Union. On June 19, 
1787, in answering this contention, 
the Hon, James Madison, a delegate 
from Virginia, said: 

“Much stress had been laid by 

some gentlemen on the want of 

power in the Convention to pro- 
pose any other than a federal 
plan. To what had been an- 
swered by others, he would only 
add, that neither of the char- 
acteristics attached to a federal 
plan would support this objec- 
tion. One characteristic was that 
in a federal Government, the 
power was exercised not on the 
people individually; but on the 
people collectively, on the 

States.” 

Further on in this address, Delegate 
Madison explained: 

“If we consider the federal un- 

ion as analogous to the funda- 

mental compact by which indi- 
viduals compose one Society, and 
which must in its theoretic origin 
at least, have been the unanimous 
act of the component members, it 
cannot be said that no dissolution 
of the compact can be effected 
without unanimous consent, a 
breach of the fundamental prin- 
ciples of the compact by a part 
of the Society would certainly 
absolve the other part from their 
obligations to it. If the breach 
of any article by any of the par- 
ties does not set the others at 
liberty, it is because the contrary 
is implied in the compact itself, 
and particularly by that law of it, 
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which gives an indefinite author- 
ity to the majority to bind the 
whole in all cases. This latter 
circumstance shows that we are 
not to consider the federal Un- 
ion as analogous to the social 
compact of individuals; for if it 
were sO, a majority would have 
a right to bind the rest, and even 
to form a new Constitution for 
the whole, which the Gentleman 
from New Jersey would be 
among the last to admit. If we 
consider the federal union as 
analogous not to the (social) 
compacts among individual men; 
but to the conventions among 
individual States, what is the 
doctrine resulting from these 
conventions: Clearly, according 
to the Expositors of the law of 
Nations, that a breach of any one 
article, by any one party, leaves 
all the other parties at liberty, to 
consider the whole convention as 
dissolved, unless they choose 
rather to compel the delinquent 
party to repair the breach.”* 
(Italics ours) 


Then Delegate Madison pointed 
out instances in which New Jersey 
had violated its obligations under the 
Articles of Confederation that author- 
ized all of the other States to consider 
the Union dissolved and the right to 
secede therefrom, even under the 
Articles of Confederation. That this 
explanation fully satisfied the dele- 
gates from New Jersey and other 
states is evidenced by the fact that 
New Jersey promptly ratified the 
present Constitution and elected Sen- 
ators and Representatives who as- 
sisted in inaugurating the Federal 
Government under its provisions at a 
time when Rhode Island and North 
Carolina had failed to ratify that 
compact between the States. 

Every provision of law upon this 
point applicable to the States while 
under the Articles of Confederation 


was equally applicable to the States 
under the compact governed by the 
present Constitution. No State could 
refuse to meet its obligations uw der 
the Federal Constitution  witliout 
authorizing all the other States there- 
in to consider the Union dissolved. 

We quote only the Personal Lilber- 
ty Act of Vermont, as follows: 


“Every person who may have 
been held as a slave, who shall 
come or who may be brought 
into this State, with the consent 
of his or her alleged master or 
mistress, or who shall come or be 
brought, or shall be in this State, 
shall be free. 


“Every person who shall hold, 
or attempt to hold, in this State, 
in slavery, as a slave, any free 
person, in any form or for any 
time, however short, under the 
pretence that such person is or 
has been a slave shall on convic- 
tion thereof, be imprisoned in the 
State prison for a term not less 
than five years, nor more than 
twenty, and be fined not less 
than one thousand dollars, nor 
more than ten thousand dol- 
lars.”° (Italics ours) 


At the time South Carolina seceded 
from the Federal Union nine States 
had enacted similar laws to the Ver- 
mont Act. They had not only enacted 
these statutes, but the States north of 
Mason and Dixon’s Line had elected 
a President who had openly declared 
that the Union could not remain half 
free and half slave. The slave States 
had no other alternative except to 
secede from the Union in order to 
protect the property they owned in 
four million five hundred thousand 
slaves. The Northern States had not 
only refused to comply with Pava- 
graph 3, of Section 2, of Article [V 
of the Federal Constitution, but many 
of them had enacted personal liberty 
laws to induce the slaves to make a 
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desperate effort to enter their States 
and thus become free citizens as soon 
as they crossed their boundaries. 
Tlcy had organized societies to op- 
erite underground railroads and to 
send their emissaries to Southern 
States to persuade slaves to leave 
their owners and utilize those under- 
ground railways to reach those States 
deliberately nullifying the provisions 
of the Federal Constitution protecting 
slave property. 

in the Peace Conference called by 
Virginia in an effort to avoid a sep- 
aration of the Southern States from 
the Northern States, on February 6, 
1861, Salmon P. Chase, who was ap- 
pointed Secretary of the Treasury by 
President Lincoln, and later Chief 
Justice, in that Convention said: 


“I refer to the question con- 
cerning fugitives from service. 
The clause in the Constitution 
concerning this class of persons 
is regarded by almost all men, 
North and South, as a stipulation 
for the surrender to their masters 
of slaves escaping into Free 
States. The people of the Free 
States, however, who believe that 
slave-holding is wrong, cannot 
and will not aid in the reclama- 
tion, and the stipulation becomes, 
therefore, a dead letter. You 
complain of bad faith, and the 
complaint is retorted by denun- 
ciations of the cruelty which 
would drag back to bondage the 
poor slave who has escaped from 
it. You, thinking Slavery right, 
claim the fulfilment of the stipu- 
lation; we, thinking Slavery 
wrong, cannot fulfil the stipula- 
tion without consciousness of 
participation in wrong.”6 


But the conscience as to the wrongs 
of holding slaves did not disturb the 
people of the Northern States so long 
as they were permitted to import and 





sell slaves to the Southern States un- 
der the provisions of Paragraph 1, 
Section 9, and Article I, of the Fed- 
eral Constitution. General Washing- 
ton was as strong a Nationalist as was 
James Madison and Alexander Ham- 
ilton but when he was inaugurated 
the First President of the Union under 
the present Constitution, in his in- 
augural address he frankly stated that 
the government of the Union was an 
experiment. When the question of 
the ratification of the present Consti- 
tution was before the Virginia Con- 
vention, he wrote to his relative, 
Bushrod Washington, on November 
10, 1787, the question: 


“What line of conduct they 
would advise it to adopt, if nine 
other States of which I think 
there is very little doubt, should 
accede to the Constitution.” 


The word “accede” is the converse 
of “secede” and in this expression 
General Washington was disclosing 
that the nine States that he hoped 
would adopt the present Constitution 
in doing so would secede from the 
Union under the Articles of Confed- 
eration. He used like language in 
writing to Charles E. Pinckney on 
June 28, 1787. These letters, togeth- 
er with Washington’s declaration in 
his inaugural address, discloses that 
he regarded any State had the right 
to secede from the Federal Union, 
either under the Articles of Confed- 
eration or our present Constitution. 


How did they accomplish that pur- 
pose? The states in the Articles of 
Confederation, as they did in the 
Federal Constitution, reserved their 
independent sovereignty in all mat- 
ters not specifically delegated to the 
Federal Constitution, and each state 
had the right to secede from the 
Union under the Articles of Confed- 
eration as the thirteen original states 
seceded from Great Britain by the 
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Declaration of Independence, which 
in its second paragraph provided: 


“We hold these truths to be 
self-evident, that all men are 
created equal, that they are en- 
dowed by their Creator with cer- 
tain unalienable rights, that a- 
mong these are life, liberty, and 
the pursuit of happiness. That 
to secure these rights, govern- 
ments are instituted among men, 
deriving their just powers from 
the consent of the governed that 
whenever any form of govern- 
ment becomes destructive of 
these ends, it is the right of the 
people to alter or to abolish it, 
and to institute new government, 
laying its foundation on such 
principles and organizing _ its 
powers in such form as to them 
shall seem most likely to effect 
their safety and _ happiness.” 
(Italics ours ) 


At this period of our history, it was 
the universal belief of the people of 
all the states that the right of govern- 
ment rested absolutely upon the con- 
sent of the governed. That was the 
reason that the Constitutional Con- 
vention presented the Constitution as 
drafted to each state for rejection or 
ratification by a convention of each 
state. Not the will of the government 
but the will of the people to be gov- 
erned should in The idea that 
any government had the right to sub- 
due and control a state contrary to 
the wishes of its people was a concep- 
tion of government that our patriotic 
forefathers could not and would not 
agree to. They fought the War of 
Independence on that inherent right 
of the people of any state to refuse to 
be controlled by any government 
without their consent, and no one 
questioned the power of any state to 
secede from the Union under the 
Articles of Confederation when the 
people of a state decided by a con- 


vention to adopt a different form of 
government irrespective of the fact 
that the Articles of Confederation 
specifically required the consent of 
the legislature of each state before 
any such change could be made. 

There were three major plans of a 
Constitution presented to the Conven- 
tion for adoption. The plan submitted 
by Madison. of Virginia was over- 
whelmingly adopted as a_ working 
base. A majority of the delegates 
from each state attending that CON- 
VENTION were state-rights men jeal- 
ously guarding the independence and 
sovereignty of the states. Only a 
small minority favored a national gov- 
ernment established by a majority of 
the people of all the states. 

Strange to say, history has almost 
forgotten that James Madison and 
Alexander Hamilton were leaders of 
that small minority. The difference 
between Madison and Hamilton was 
that when a majority of the Conven- 
tion overruled a misconception of 
Madison, he at once accepted the 
right of a majority to disregard his 
contention. Hamilton on the other 
hand would make an effort to write 
around the adopted conception of the 
majority. 

Madison did not want the states to 
retain the right to secede from the 
Federal Union. He sought by di- 
plomacy no doubt, to bar that right 
and we think that we can see his per- 
sonal effort to accomplish that pur- 
pose when the majority of the dele- 
gates of Virginia were in favor of 
retaining the right. 

Charles Pinckney, a delegate from 
South Carolina, was a cousin of 
Madison and one of his great admir- 
ers. On Friday, June 8, 1787, he 
moved that the national legislature 
should have authority to negative all 
laws that the legislature of a state 
adopted which the national legisla- 
ture should judge to be improper. 
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This motion was seconded by Mr. 
Madison, and if said resolution had 
been adopted, the Federal Congress 
would have had the power to nullify 
anv act of a state legislature to call a 
convention of the state to determine 
whether it should secede or remain a 
part of the Federal Union. 

Madison spoke in favor of the 
adoption of this resolution offered by 
Pinckney, but it was defeated. Three 
states voted for it; seven voted 
against it, and with the exception of 
\lassachusetts, all the New England 
states present were against its adop- 
tion. 

During the second war with Eng- 
land, generally known as the “War of 
1512,” when a convention was called 
by the New England States at Hart- 
ford, Connecticut, to secede from the 
Federal Union, those states knew ex- 
actly what they were doing. They 
knew they were preparing to exercise 
a reserved right that had been re- 
tained to the States by their own 
delegates to the Constitutional Con- 
vention, when they defeated Pinck- 
ney’s resolution of date June 8, and 
Bedford’s resolution of date July 17, 
1787. When Josiah Quincy, a Con- 
gressman from Massachusetts, on 
lanuary 11, 1811, in speaking before 
the House of Representatives against 
the admission of Louisiana as a state, 
said: 


“I am compelled to declare it 
is my deliberate opinion that if 
this bill passes, the bonds of this 
union are virtually dissolved; that 
the states which compose it are 
free from their moral obligation; 
and that it will be the right of 
all, so it will be the duty of some 
to prepare definitely for the sep- 
aration, amicably if we can, 
violently if we must.” 
He knew the rights of the states 
that were preserved by the New 
England delegates when they de- 
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feated the resolutions of Pinckney and 
Bedford in the Constitutional Con- 
vention. New England always vi- 
olently opposed the admission of any 
territory as a state south of the 
Mason-Dixon Line unless territory as 
a state was at the same time admitted 
north of said line. Notwithstanding 
that the Constitution contains pro- 
visions clearly disclosing the sover- 
eign powers of each state, Virginia, 
in ratifying the Constitution, did so 
with a reservation which provided: 
“Do, in the name and in be- 
half of the people of Virginia, 
declare and make known, that 
the powers granted under the 
Constitution, being derived from 
the people of the United States, 
may be resumed by them, when- 
soever the same shall be per- 
verted to their injury or oppres- 
sion, and that every power not 
granted thereby remains with 
them, and at their will; that, 
therefore, no right of any de- 
nomination can be _ cancelled, 
abridged, restrained, or modified, 
by the Congress, by the Senate 
or House of Representatives, act- 
ing in any capacity, by the Presi- 
dent, or any department or Officer 
of the United States, except in 
those instances in which power is 
given by the Constitution for 
those purposes; and that among 
other essential rights, the liberty 
of conscience, and of the press, 
cannot be cancelled, abridged, 
restrained, or modified, by any 
authority of the United States.”* 
(Italics ours ) 
Likewise, New York ratified the 
Constitution with a reservation in 
these words: 


“That the powers of govern- 
ment may be reassumed by the 
people whensoever it shall be- 
come necessary to their happi- 
ness; that every power, jurisdic- 
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tion, and right, which is not by 

the said Constitution clearly dele- 

gated to the Congress of the 

United States, or the departments 

of the government thereof, re- 

mains to the people of the sev- 
eral states, or to their respective 
state governments, to whom they 
may have granted the same; and 
that those clauses in the said 

Constitution, which declare that 

Congress shall not have or exer- 

cise certain powers, do not imply 

that Congress is entitled to any 
powers not given by the said 

Constitution; but such clauses 

are to be construed either as ex- 

ceptions to certain specified pow- 
ers, or as inserted merely for 
greater caution.” (Italics ours ) 

The present Federal Union could 
not have been inaugurated on March 
4, 1787, unless the states of New York 
and Virginia had become a part of 
that union. By accepting these two 
states with the reservation retained 
by them in their resolution or ratifica- 
tion under the law of contracts, all 
other states that became a part of the 
compact were granted the same right 
to withdraw from the union. Rhode 
Island later in ratifying the Constitu- 
tion, made a like reservation. 

The first commentary upon the 
Constitution of the United States was 
entitled “A View of the Constitution 
of the United States” by William 
Rawl of Philadelphia, Pennsylvania. 
On page 295 thereof he states: 

“The secession of a state from 

the union depends on the will of 

the people of such state.” 

On page 296 thereof, he further 
states: 

“The powers of the general 

government cannot be defeated 

or impaired by an ambiguous or 
implied secession on the part of 
the state, although a secession 
may perhaps be conditional. The 


people of the state may have som: 
reasons to complain in respect to 
acts of the general government 
they may in such cases invest 
some of their own officers with 
the power of negotiation, and 
may declare an absolute seces 
sion in case of their failure. Still 
however, the secession must in 
such case be distinctly and per- 
emptorily declared to take place 
on that event, and in such cases— 
as in the case of an unconditional 
secession, the previous ligament 
with the Union, would be legiti- 
mately and fairly destroyed. But 
in either case the people is the 
only moving power.” (Italics 
ours ) 


This commentary on the Federal 
Constitution was the required and the 
only text book used at the West Point 
Military Academy of the United 
States as a commentary on the Feder- 
al Constitution for thirty years after 
its publication in 1825. Each cadet 
stood an examination as to his knowl- 
edge of this text book the same as on 
any other text book required of them 
by that institution, under the control 
and direction of the Federal Govern- 
ment. 

There is a tradition in our Federal 
Capitol that after Jefferson Davis was 
indicted for treason in the Federal 
Court at Richmond, Virginia, when it 
became known that O'Conner, his at- 
torney, intended to introduce Raw!'s 
View of the Constitution and the 
records of the West Point Military 
Academy as evidence in the defense 
of Jefferson Davis, Mr. Chief Justice 
Chase told Judge Underwood that if 
Jefferson Davis came to trial under 
that indictment he would undo what 
General Grant had accomplished at 
Appomattox. 

We do not vouch for the truth of 
this tradition, but it is a significant 
fact that Jefferson Davis died many 
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vears after his indictment without a 
trial 

The contention of the Northern 
States upon which they prosecuted 
the \Var-Between-The-States was that 
the Constitution was not a compact 
between the States and the United 
States was not a Federal Union but a 
consolidated government of all the 
people at large, and that as such 
consolidated government, no state had 
the right to or could secede from the 
Union. 

As to whether or not the Constitu- 
tion was a compact, we think the 
answer to that contention was given 
by Mr. Madison who President Wash- 
ington designated “The Father of the 
Constitution.” That question was 
raised in the Virginia Convention 
called to reject or to ratify the Con- 
stitution of the United States. He 
therein said: 


“Who are the parties to it? The 


people—but not the people as 
composing one great body; but 
the people composing thirteen 
sovereignties. Were it, as the 
gentleman asserts, a consolidated 
government, the assent of a ma- 
jority of the people would be 
sufficient for its establishment; 
and, as a majority have adopted 
it already, the remaining states 
would be bound by the act of the 
majority, even if they unanimous- 
ly reprobated it. Were it such a 
government as is suggested, it 
would be binding on the people 
of this state, without having had 
the privilege of deliberating up- 
on it. But, sir, no state is bound 
by it, as it is, without its own 
consent,”10 


This nationalistic conception was 
approved by Daniel Webster in his 
great reply to Senator Hayne and be- 
lieved in by President Lincoln, but 
John C. Calhoun embarrassed Mr. 
Webster by calling his attention to 


the fact that Massachusetts, the state 
he represented, in its resolution rati- 
fying the Constitution, called that 
instrument “a solemn compact with 
each other.” The North publicized 
the great oration of Mr. Webster, but 
was silent as to the historic fact men- 
tioned by Hon. John C. Calhoun. 


But it may be asked: Did the South 
first the first shot upon Fort Sumter? 
Yes, but in self-defense of an aggres- 
sor who had deliberately deceived 
both South Carolina and the Confed- 
erate Government. South Carolina 
seceded peaceably as it had a right 
to do under the reserve powers re- 
tained by the state in adopting the 
Federal Constitution. It did so by the 
unanimous vote of all delegates 
elected by the people of that state for 
the purpose of determining whether 
or not they should secede from the 
Federal Union. Those delegates were 
elected without a single election con- 
test. The state and the Confederate 
Government then sent a commission 
to the Federal Government demand- 
ing that Fort Sumter be surrendered 
and offering to reimburse the Federal 
Government for the cost of the fort. 


President Lincoln refused to meet 
with the commission but sent word to 
them to confer with the Secretary of 
State. That was the officer who gen- 
erally prepares treaties with foreign 
nations. The Secretary informed them 
that the food at Fort Sumter was 
nearly exhausted and the troops 
would be forced in a short time to 
vacate the fort. After an unreason- 
able delay they again approached the 
Secretary and were informed in sub- 
stance that they could depend upon 
his statement. Shortly after they 
learned that an expedition to relieve 
the fort had left New York and was 
on its way to Fort Sumter. 

Surrender of the fort was immedi- 


ately demanded and the officer in 
charge of the troops was informed 
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that unless the surrender occurred by 
a certain time that bombardment 
would be commenced. 

No shot was fired until that time 
had expired. The relief expedition 
was at hand. The Confederacy under 
the circumstances was not an aggres- 
sor but fired the first shot in self- 
defense. The South in seceding, vi- 
olated no provision of the Federal 
Constitution or statutes. After seced- 
ing it was a foreign state with every 
right to protect its territory that it 
had when it won its independence 
from Great Britain. 

Are we correct in this statement of 
history and of the attitude of the 
people of the United States with re- 
spect to the right of a state to peace- 
ably secede from the Union? The 
elderly Senator Henry Cabot Lodge 
was a partisan of the North. In his 
Life of Daniel Webster, at pages 176- 
177 in the American Statesmen’s 
Edition, said: 

“When the Constitution was 

adopted by the votes of States at 

Philadelphia, and accepted by 

the votes of States at popular 

conventions, it is safe to say that 
there was not a man in the coun- 
try from Washington and Hamil- 
ton on the one side, to George 

Clinton and George Mason on 

the other, who regarded the new 

system as anything but an experi- 
ment entered upon by the States 
and from which each and every 

State had a right peaceably to 

withdraw, a right which was very 

likely to be exercised. When the 

Virginia and Kentucky resolu- 

tions appeared they were not op- 

posed on constitutional grounds, 
but on those of expediency and 
of hostility to the revolution 
which they were considered to 
embody. Hamilton, and no one 
knew the Constitution better 
than he, treated them as the 
beginnings of an attempt to 
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change the government, as thie 
germs of a conspiracy to destroy 
the Union.” 


No one can conceive that Senator 
Henry Cabot Lodge would deliber- 
ately mis-state the facts of history on 
this proposition. With these {acts 
before us, the question arises: \Vhat 
power did the Federal Governinent 
have to coerce the seceding states to 
return to the Federal Union? 

In the case of Ex Parte Kentucky 
v. Dennison, 65 U.S. (2nd Howard 
66, 16 L. Ed. 717, there came a case 
before the United States Supreme 
Court wherein Willis Lago had been 
indicted for a felony in Woodford 
County, Kentucky, and was a fugitive 
from justice in the State of Ohio. 
Paragraph 2, Section 2, Article IV of 
the Federal Constitution requires the 
state to which a felon has fled to give 
him up to the authorities of the state 
from which he was a fugitive when 
demanded. The Governor of Ohio 
refused to deliver up the person of 
Willis Largo and mandamus was 
sought by the Commonwealth of 
Kentucky to require the Governor of 
Ohio to deliver up Willis Lago to be 
tried in Woodford County for the 
felony charged. When the case came 
to the Supreme Court of the United 
States, that court in speaking through 
Mr. Chief Justice Taney, said: 


. we think it clear that the 
Federal Government, under the 
Constitution, has no power to 
impose on a state officer, as such, 
any duty whatever, and compel 
him to perform it; for if it pos- 
sessed this power, it might over- 
load the officer with duties which 
would fill up all his time, and 
disable him from performing his 
obligations to the State, and 
might impose on him duties of a 
character incompatible with the 
rank and dignity to which he was 
elevated by the State.” 
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But it may be contended that Chief 
Justice Taney was pro-southern and 
that his opinion was colored by his 
prejudive in favor of the South. 

In one of the Prize cases brought 
before the United States Supreme 
Court, and reported in 67 U.S. 668, 
17 L. Ed. 476, Mr. Justice Grier, a 
strong Union member of the Supreme 
Court of the United States, wrote the 
opinion of a unanimous court and 
therein said: 

“By the Constitution, Congress 

alone has the power to declare a 

national or foreign war. It can- 

not declare war against a State 
or any number of States, by vir- 
tue of any clause in the Constitu- 
tion. The Constitution confers 
on the President the whole ex- 
ecutive power. He is bound to 
take care that the laws be faith- 
fully executed. He is Command- 
er-in-Chief of the Army and 

Navy of the United States, and 

of the militia of the several States 

when called into the actual serv- 
ice of the United States. He has 

no power to initiate or declare a 

war either against a foreign na- 

tion or a domestic State.” 


In the light of these two opinions, 
can any man give a legal excuse for 
the Federal Government prosecution 
of a war against the southern states 
for no reason other than that they 
seceded from the Union? 

We see that the Constitution itself 
plainly requires a state to which an 
indicted felon has flown to escape 
justice to deliver that felon to the 
demanding state, and yet there exists 
no power to require the state to de- 
liver him up to the state from which 
he fled under the Federal Constitu- 
tion. There is no authority for either 
the President or the Federal Congress 
to coerce a state that has seceded, to 
return to the Union, and especially 
when that state has not violated any 
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provision or any requirement of the 
Federal Constitution or any of its 
statutes. There can be no rebellion 
or insurrection where there is no 
violation of law. 


On the 100th anniversary of the 
birth of Mrs. Harriett Beecher Stowe, 
author of Uncle Tom’s Cabin, who 
did more to inflame the North against 
the South than all other propagandists 
of hate, Dr. Charles E. Stowe, her 
youngest son, was invited to address 
Fisk University, Nashville, Tennessee. 
In that address among other things, 
he said: 


“Consequently, when they drew 
the sword to defend the doctrine 
of State Rights and the institu- 
tion of slavery, they certainly had 
on their side the Constitution and 
laws of the land, for a strict inter- 
pretation of the national Consti- 
tution gave a certain justification 
to the doctrine of State Rights, 
As to the institution of slavery, 
even the abolitionists had made 
the discovery that the Constitu- 
tion legalized it, and consequent- 
ly they denounced the Constitu- 
tion of the United States ‘a league 
with death and a covenant with 
hell, and maintained that no 
moral or Christian man could 
find or hold office under such an 
accursed government as ours, 
and gave all their energies to 
proving that secession was the 
duty of the fellow states. 

“Is it not perfectly evident that 
there was a great rebellion, but 
that the rebels were the North- 
erners and that those who de- 
fended the Constitution as it was 
were the Southerners, for they 
defended State Rights and slav- 
ery, which were distinctly in- 
trenched within the Constitu- 
tion?”!! 


If this distinguished college profes- 
sor of one of the greatest universities 
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of the North can make this confession, 
why should any man brand a South- 
ern state as a rebel or one of its 
soldiers as an insurrectionist simply 
because the 14th Amendment so 
brands them? When we study the 
14th Amendment to the Federal Con- 
stitution, we therein find that the 
Northern states and the Federal 
Government acting as their criminal 
agent knew that the Southern states 
were not guilty of rebellion and that 
their coercion of those states to return 
to the Union was contrary to law and 
in violation of the Constitution of the 
United States. If a war of coercion 
was legal, the bonds they issued to 
carry on that war were also legal; 
then why should they write in Section 
4, of the 14th Amendment that: 


“The validity of the public debt 
of the United States, authorized 
by law, including debts incurred 
for payment of pensions and 
bounties in service for suppress- 
ing insurrection or rebellion shall 
not be questioned.” 





SIGN OF GREATNESS 
. . when at the end of the struggle, 
many urged a continuation of the con- 
flict, and a continuation of the hatreds 
always generated by war, General Lee 
touched the heights of greatness, 
when he said: 


“Abandon your animosities; 
* > 
make your sons Americans!” 


Time has proved the worth of his 
advice. He himself followed it; and 
while it has taken almost a century, 
so has the Southland. 

Unity cannot be secured and main- 
tained by force of arms, but must be 
voluntarily embraced. The unity that 
is ours today would not be possible 
but for the greatness of General Lee 
. . + Who, in temporary defeat, 
achieved for his people a lasting vic- 
tory! 

—Editorial, KSBA Journal, 
March, 1953 
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The 14th Amendment was forced 
upon the South more to protect 
Northern bondholders than to protect 
ex-slaves. If the Confederate soldiers 
and officers had committed treason 
against the United States they liad 
forfeited their right to vote in every 
state in the Union because treason is 
a felony and every state in the Union 
disfranchises unpardoned _ felons. 
Then why was it necessary for them 
to write in Section 3 of the 14th 
Amendment that: 


“No person shall be a Senator or 
Representative in Congress or 
elector of President or Vice Presi- 
dent, or hold any office, civil or 
military; under the United States 
or under any state, who having 
previously taken the oath as a 
member of Congress, or as an 
officer of the United States, or as 
a member of any State legislature 
or as an executive or judicial 
officer of any State to support the 
Constitution of the United States 
shall have engaged in insurrec- 
tion or rebellion against the 
same, or given aid or comfort to 
the enemies thereof;” 


except they knew these men were 
innocent of any crime and had the 
right to vote or hold any office to 
which they might be elected? It was 
because they believed it necessary by 
a constitutional provision to under- 
take to make him a felon by law 
because he defended his state from 
illegal military coercion by an aggres- 
sor seeking to exploit his state eco- 
nomically. The existence of these 
provisions demonstrate the conscious- 
ness of guilt, and an effort to transfer 
that guilt in the eyes of the world 
upon the shoulders of those innocent 
of crime. 

Let the descendants of the Confed- 
erate soldiers keep the record straight 
as to the fact that the rebels and 
insurrectionists were north of the 
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Mason-Dixon Line and not south, and 
also that God still lives and in His 
Providence he has utilized the defeat 
of the South in perfecting the might- 
iest nation on the earth consecrated 
to the same cause for which the Con- 
federate Soldiers fought: the right of 
all people to be free from aggression 
and to engage in the inherent priv- 
ileve of “local self-government.” 


FOOTNOTES: 


Elliott’s Debates, Vol. 1, p. 224. 
Carroll’s Ky. Stat. (1915) Vol. 1, p. 12. 
Ferrand, “Records of the Federal Con- 
vention” (Rev. Ed.) Vol. 1, p. 814. 
Same, Vol. 1, pp. 314-315. 
A. H. Stevenson, “War Between the 
States,” Vol. 2, p. 45. 
(6) L. E. Crittenden, “Debates, etc. of the 
Peace Conference—1861,” pp. 430-431. 
Carroll’s Ky. Stat. (1915) Vol. 1, p. 6. 
(5) House Document No. 398, 69th Con- 
gress, Ist Session, “U.S.: Formation of the 
Union.” p, 1027. 
(9) Same, pp. 1034-35. 
(10) Elliott’s Debates, Vol. 3, p. 94. 
(11) The Confederate Veteran, Vol. 19, 
No. 7, p. 326 (July, 1911). 


JUDGE BROOKS 


Henry L. Brooks, Louisville, a Bar 
Commissioner of the KSBA, will leave 
the practice of law and his Bar post 
early in September to become the 
fourth U.S. District Judge in Kentuc- 
ky. Appointed by President Eisen- 
hower, he was recommended for the 
position by Senator Cooper and 
Congressman Robsion. The position 
is for life and pays $15,000.00 annual- 
ly. Judge Brooks will share the 
Western District of Kentucky with 
the Hon. Roy M. Shelbourne. 


“They Stand Accused” Gets 
New National TV Airing 


One of the earliest legal shows on 
television is soon to return to the air 
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with a choice spot on a 31-station Du- 
Mont network. The show is “They 
Stand Accused,” which will originate 
in Chicago’s WGN-TV studios and 
be televised weekly starting Sept. 9 
on Thursday evenings from 7 to 8 
p.m. (CST). The airing will be coast 
to coast. 

This show is unique in that it por- 
trays courtroom trials with concern 
for authenticity. The cases drama- 
tized are fictional, but the courtroom 
procedures adhere as closely to actual 
practice as the limitations of time and 
dramatization permit. The show is 
chiefly the work of two Chicago law- 
yers. The writer is William C. Wines, 
assistant attorney general of Illinois 
and head of the appeals department 
of that office, widely known both as a 
lawyer and a TV dramatist. Charles 
Ralph Johnston portrays the role of 
judge in the show and supervises pro- 
duction. The same team produced 
the show for four and a half years on 
WGN-TV and the DuMont network 


several years ago. 


KOSTAS TO TEACH 


James S. Kostas, Kenton County, 
retiring Student Editor of the U. of 
K. Law Journal and a ’54 graduate 
of the College of Law at the Univer- 
sity will assume teaching duties at 
the University of Chicago's College 
of Law early in September. 


HAND BOOK 
(Continued from page 148) 
bar organization and activities, and 
also as the Conference of Bar Asso- 
ciation Presidents’ handbook for bar 
association officers. 

Orders for the handbook may be 
sent to the American Judicature So- 
ciety, Hutchins Hall, Ann Arbor, 
Mich. The prices: single copy $4.00; 
five copies or more $3.50 each; 10 
copies or more $3.00 each. 
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SENATE ELECTIONS 

Kentucky's U. S. Senate race this 
year will probably narrow down to a 
contest between  ex-Vice-President 
Barkley and Senator Cooper. Both 
are Kentucky lawyers. 

We always get subtle reminders of 
how to help both candidates. We 
are glad we can't editorially take a 
stand, but each reminder makes us 
conscious of the immense influence 
that almost 4,000 lawyers can have on 
the vote in Kentucky. Our hope is 
that it will always be intellectually 
and unselfishly directed toward the 
Commonwealth’s welfare. 

The thought expressed in a 
JOURNAL editorial in the December, 
1952 (Vol. 17, No. 1, page 12) issue 
might bear repeating. 


“Blind loyalty to a party or 
group may be sentimental, but it 
is not intellectual. When the 
voters exercise choice and pick 
officers from all parties, they se- 
cure a rule of the majority and 
insure that both major parties 
will continue to place slates of 
acceptable candidates in the 
field.” 

“We need parties, and party 
machinery, to establish policy; 
but human nature being what it 
is, it is evident that party mem- 
bership should not be stable, but 
should shift, as circumstances 
warrant. That distinguishes a 
democracy.” 


As Mr. Barkley indicated in a now 
famous speech during the last presi- 
dential campaign . . we must be 
Americans first, and Democrats and 
Republicans next! 


—Editorial 








CONGRATULATIONS 
and WELCOME ! 


As we go to press we have just re 
ceived a list of the 44 successful appli- 
cants, who passed the July examina- 
tions held by the Kentucky Board of 
Bar Examiners. 

The new lawyers listed by localities 
are as follows: 


Lexington—Roy J. Moreland and 
Gardner L, Turner. 


Harlan—Jim R. Bruner and Stanley 


Hogg. 
Somerset—Morris E. Burton. 
Hazard—Donald Combs. 
Ashland—Charles R. Hamm. 
New Castle—Evan W. Harrod. 
Liberty—John W. Murphy, Jr. 
Mayslick—Virginia C. Roberson, 


Louisville—Thomas A. Ballantine, 
Jr., George B. Barrett, Jr., George W 
Clements, George P. Deeb, Sr., Ber- 
nard Himmelfard, Raleigh O. Jones 
George H. Kunzman, Richard B. Lin- 
ton, Frank Ewing Mimms, David 
Rowe, James S. Secrest, Gilbert A 
Speth, James A. Stewart, Robert S. 
Tems, Jr., Richard M. Trautwein 
Henry A, Triplett; Harry B. Trout- 
man, Edwin L. Vardiman. 


Mayfield — Harry H. Boaz and 
James Kemp. Cave City—Robert C. 
Carter. Jeffersontown — Willis B. 
Cowley. Bowling Green — David | 
De Vaster. Owensboro—William H 
Greer and James S. Sandidge. 


Columbus, Ohio—Ed W. Hancock 
Whitley City Ruben G. Hicks 
Washington, D. C.—Robert H. Hutch- 
ison, Jr. South Fort Mitchell—James 
S. Kostas. Northboro, Mass.—Roger 
D. Leland. Bloomington, Ind.—Jim 
A. O'Neal. Almo, Ky.— James O 
Overby. Sturgis—George B. Simpson 
and John Quentin Wesley. 
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CONFIDENTIALLY for you... 
Mr. Attorney! 


By PHILIP S. HABERMANN 


EDITOR’S NOTE: Some months ago Mr. Philip S. Haberman, 


Executive Secretary of the Wisconsin Bar Association, wrote an inter- 
esting pamphlet styled as above. It received instant attention and 
was privately published by other state and local bar associations. Mr. 
Habermann has very graciously consented to its publication by THE 


JOURNAL. 


The cuts used to illustrate the paragraphs were placed at the 
disposal of THE JOURNAL by the Cincinnati Bar Association, through 
the courtesy of its Executive Secretary, Mrs. Martha Hildenbrand Perin. 


To both Associations and to their responsible officers THE 
JOURNAL is grateful for these pointed paragraphs on practical 
public relations. 


Attorneys are so hypnotized by the term “public relations” that they 
overlook the obvious fact that it is only another name for what clients and 
the general public think of attorneys. It is no magic Hadacol that will cure 
the economic ills of the profession and fatten your pocketbook. 


Like a good reputation, good public relations cannot be bought but 
must be earned. 


No paid advertising, no press agentry or public relations committee and 
no public service program can substitute for a sound attorney-client relation- 
ship. Above all, don’t look at public relations as the key to higher fees 


If people are to have faith and confidence in attorneys, they must first 
know an attorney and appreciate what he can do. Thus the individual 
attorney-client relationship is the doorway to public respect and good will. 
Yet it is at the level of day-to-day contacts with clients in our own offices that 
our public relations are so often bungled. 

What can we do about it? Plenty, and at very little cost. Attorneys are 
often told they take care of everyone’s business but their own. Let's be smart 
and counsel ourselves on how we run our own offices. The following check 
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list will stimulate some ideas if viewed as a self-appraisal of your client 
relations. 


Your Office 


Your client's first impression of you is gained from 
the office. Is it modern and businesslike? Clean, 
comfortable and efficient appearing? Is it conven- 
ient and private? Are your clients greeted and 
handled tactfully and graciously by your secretary? 
While “plush” offices are not essential, give heed to 
the old adage, “Nothing succeeds like success,” 
What sort of first impression do you think a stranger 
gets of your office? Personal “housekeeping” is also 
important. It would be a good practice for each of 
us at least once a year to take everything off of and 

out of our desks and sort it over. 


Interviewing Clients 


How are your “desk-side manners?” Are you 


gruff and impatient or sympathetic and helpful? 
Remember, many of your’ clients are emotionally 
wrought up and worried or they wouldn't be there. 


H\ 8 le Don't be evasive and noncommittal. Be frank and 
Teal. as reassuring as circumstances permit. Don't be 
| condescending. Try to talk the client’s language. 


N rg <<) Don't begrudge a little time for pleasantries. It 
TF =] pays big dividends. 











Be Available 


Don't be hard to get. Good cases pop up in the 

most unexpected ways. No client is unimportant. 

Never let one feel that he has received “the old 

brush-off.” Even if you are busy, you can still step 

out for a moment to personally tell the client, who 

has come a long way, why you can’t see him now. 

It is no disgrace to be busy—in fact, the clients think 

all the more of you for it. Just don’t be unavailable! 

Don't keep clients waiting for hours in your office. 

Their time is valuable, too. If for any reason you are 

delayed or can't see them on time, get word to them. 

Treat them as you would like to be treated. When possible, greet them in 
the waiting room and escort them into your office. 
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Telephone Manners 


The girl who handles your incoming calls can 
make friends and influence people—or otherwise. 
Sh should be tactful, helpful and polite. School 
her in the manners and methods she is to use. We 
dou’t suggest spying, but you might listen in on a 
call to your office over a friend’s extension phone 
sone day. How do you think the clients react? (\ 

.eep track of phone calls. Bill for those in which 
you give legal advice which is the equivalent of an 
office call. Again, be available on the phone, but 
try to avoid having a client's office interview or 

nference continually interrupted by telephone calls. 





Keep Clients Informed 


fo the client, his case or problem is probably 
the most important thing on his mind. It may 
involve what to him is a lot of money. He and 
his family worry about it. Nothing adds fuel to 
these worries like being kept in the dark. Within 


€ 
reason, let him know what you are doing, what % =[ 
progress is being made,-what the delays are and | 
why. Send copies of letters, review the case with ( 
him, and in general let him know how much work 
you are doing. Remember, surveys indicate that 
the greatest public dissatisfaction with lawyers is 
that they are so darned slow! Get the reputation for doing your work 
promptly! 


Atmosphere 


The day when the powdered barrister’s wig, and the 
wax seal were used to create legal atmosphere is past. 
But you can use a bit of psychology in handling your 
clients, at least some of them: For example, don’t be so 
blunt and offhand with answers. You may know very 
well the answer to a client’s question. Yet he is doubly 
impressed if you tell him and open the book and show 
him where it says so. Your answer is more authoritative 
in his eyes if you look it up, or follow up his call with 
a letter, stating that you wish to confirm that the 
answer to such and such a question is so and so, citing 
authority. That, to him, is written proof. Bills sent with such letters are 
well received. 

Of course, you won't use these approaches with every client. Use your 
judgment! 
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No one respects a cheap attorney or a fee cutter, 
Handle charity cases on that basis, otherwise 
charge an adequate but reasonable fee. Have an 
understanding with the client. Let him know on 
what you are basing your charge. If possible, 
never let a client leave dissatisfied with your fee. 
Generally, the client has a pretty good idea of 
how much work you put in. He will understand a 
fee based on time spent. If in doubt, discuss your 
fee with him. Most clients are fair. 





he 


7 


Pests 


Be tactful, patient and polite—at least for the first six interviews. The 
client may not have a case; if not, try to convince him. Someday he may 
have a good one, «nd will return. For the pest who comes back repeatedly, 
or who is obviously seeking free legal advice, a modest but promptly 
rendered statement for services is a great deterrent. 


The Complaining Client 


How many clients have you lost because they 
thought you overcharged them? -On the other 
hand, how many times have you done what you 
know was a top-notch job, with good results and 
a happy client who doesn’t complain about your 
fee, only later on to see him turn up in another 
lawyer's office for no apparent reason? 

We'll venture a guess that the latter group is 
larger than the first. Anyhow, you get some of 
the other fellows’ clients by the same process. 

Do you worry because a few clients complain to you about high fees 
and let you know that they think you have over-reached? Don’t let it worry 
you. It happens to others too, besides lawyers. Spend a morning behind 
the counter in a butcher shop, or at the checkout counter in a super-market 
and you will hear some real complaining. The fact is, a lot of people ave 
chronic complainers on prices. It seems to make it easier to pay the bill if 
they can gripe a little, jokingly or not, and they complain about the high cost 
of everything today—including lawyer's fees. Honestly now, haven't we 
done it to the grocer or the plumber lately? 

Proof of the matter is that we don’t know of any lawyers who are getting 
rich these days. So if you know your fees are reasonable in view of the 
work and results, don’t worry. After all, a highly trained professional man 
is paid partly for what he accomplishes, and not just at an hourly rate for his 
labor. 
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Grievances Am Pon 
: cae . 
You can't satisfy everybody, but generally speak- eS) ( ; 
ing. never let a client go away dissatisfied. If you ZL 


are unjustly accused, insist that another lawyer 01 


- 7 
the local bar association arbitrate to clear you and N 
satisfy the client. Many grievances arise from \ | 
misunderstandings, and for that there is little ex- 4 —~<> 
cu An aggrieve lie rig - wrong—is 


wise. aggrieved client—right or wrong—is 
usually a talkative one. Go out of your way to ae 
mollify him, else he damages your reputation and that of the entire Bar. 


Statements 
Your case is closed, your client is happy, but you 
haven't been paid. Many pleasant client relationships 
go on the rocks at this point, due solely to unbusiness- 
like handling by the attorney. Unnecessary bad public 
relations grow out ‘of long delayed billing of fees, 
unexplained fees, misunderstood charges for services 
and no discussion re payments. Most clients prefer 
an itemized statement. Sporadic billing and little or 
no follow-up of slow accounts are just plain inefficient 
business. Delinquency in regular billing begets de- 
linquency in payment. A loose system of billing and 
follow-up invites slow i and possibly utter disregard of the account and 
i lost client. 
Again, use psychology. “Services on transfer of real estate—$8.00" 
sounds better than “Drawing deed—$5.00,” and is really more descriptive of 
the services rendered. Remember—BILL PROMPTLY-the client’s evaluation 
of professional services varies in inverse ratio to the time when rendered. 





Collections 


Sue for a fee only as a last resort. An account should not be sued on, 
and it is an injustice to most clients to do so, unless and until the attorney's 
office is certain it cannot be collected any other way. It is not always 
possible for the busy attorney to know about the indigent and hardship cases. 
en times they are overlooked. Get adequate information about clients on 
the first call. It is your responsibility to determine these cases and adjust 
the charge accordingly. 


Don’t Be Selfish 


You couldn't handle all the law business in your 
community if you could get it. Don’t begrudge 
the business the other lawyer gets. Sheer chance 
or luck plays a part, but in the long run it evens 
up and you will get your breaks, too. Instead of 
grumbling, start analy zing yourself and your ways 
if you believe you aren't getting the clients you 
deserve. 

Also, don’t permit your Own eagerness for the 
business to result in poor service to your client. 
Be frank about your own limitations and if your 
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client's case involves a branch of the law in which you are not fully qualified, 
do not hesitate to recommend that another attorney who specializes in that 
branch of the law be consulted or called in for assistance. 


Canons of Ethics 

If people (attorneys included) lived by the Ten Commandments, life 
would be pleasant. Attorneys have their own Commandments—47 of them— 
and you should read them regularly and practice by them continually. If 
another lawyer doesn’t, that won't justify your neglect. Two wrongs don’t 
make a right. Sooner or later, the public catches on. After all, your repu- 
tation is always in the making. It is your most precious asset. 


Extra-Curricular Activities 

You first must meet people if you are to influence them. The Bar is 
traditionally public spirited and lawyers are foremost in community activities. 
Don't hide your light under a bushel—be a selective “joiner”; volunteer gen- 
erously for public services; and get around—in the right places, that is. In 
addition, utilize the means at hand to develop yourself, including: 

Speaking: Be available as a speaker on law or related subjects to lay 
groups—but prepare and do a good job. Your bar association through its 
speaker’s bureau can help you with the materials and speaking engagements. 

Bar Activities: Be active in your local and state bar associations. Volun- 
teer for committee service, and follow through. The work is educational and 
the contacts are stimulating. Remember, what other attorneys know and 
think about you plays an important part in building your reputation and 
practice, 

Post-Graduate Training: Never stop trying to learn, to keep up on new 
things, to improve your methods and techniques. Attend Bar and Law 
School Institutes, meetings and training courses. Read law reviews and 
other legal literature. 

Conventions: Attend state and American Bar Association meetings. You 
will get to know lawyers and lawyers’ problems that way. You will never get 
ahead if you don't raise your eyes above your desk, 


It’s Up To You! 


We may not have told you much in the preceding pages, but books have 
been written on the subject. All we want is for you to take careful stock of 
yourself and your ways, and consider whether you might profitably accept a 
few suggestions. Improved client relations of individual attorneys means 
improved public relations of the entire Bar. If people can just be helped 
to know attorneys better and to like them, it is a cinch they will use them more. 
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Whitney R. Harris, of Dallas, Tex- 
as, is the new Executive Director of 
the American Bar Association, A 
graduate of the University of Cali- 
fornia, he was a general practitioner, 
served in the Navy, served with the 
Hoover Commission, and, prior to his 
present appointment, was a Professor 
of Law at Southern Methodist Uni- 
versity. Local bar associations and 
individual lawyers may now direct 
their inquiries or suggestions to him 
at the A.B.A. Headquarters at the 
American Bar Center in Chicago. 


Ollie James Cohen, Louisville, 
agreed on July 2, at Louisville, to 
surrender his attorney's license and 
“not attempt to practice law in Ken- 
tucky or any other state during a 
thirty-year probationary period.” The 
action on his part arose out of his 
conviction on a forged-will charge 
and forestalled disbarment proceed- 
ings. 


Hon. Parker W. Duncan, scheduled 
to retire from the Kentucky Court of 
Appeals, will re-enter the private 
practice of law at Bowling Green. 
His associates will be Paul Huddle- 
ston, a member of the JOURNAL 
Committee, and William E: Allender, 
formerly with the Statute Revision 
Commission and the Workman’s 
Compensation Board. 


Alan R. Vogeler, Cincinnati, Ohio, 
a member of the K.S.B.A., is now the 
senior member of the firm of Vogeler, 








Barnes & Alsfelder, with offices in the 
Atlas Bank Building. He will con- 
tinue to specialize in the law of taxa- 
tion. 


The Hon. Sherman Minton, Justice, 
U.S. Supreme Court, Washington, D, 
C., and a native of New Albany, In- 
diana, was recently honored at a 
luncheon meeting of the Louisville 
Bar Association. 


In July, the new Forty-second 
Judicial District, created by the 1954 
Legislature, was ready to function 
following the appointment of _ its 
officials. Governor Lawrence Weth- 
erby named H. H. Lovett, Sr., of 
Benton, as circuit judge, and State 
Senator James M. Lassiter as com- 
monwealth’s attorney. 


O. Houston Brooks, Mayfield, died 
in that city in April after almost a 
half century of active practice. He 
was 72 years of age. At various times 
he served in the Kentucky Legislature 
and was also a County Attorney. 
During life he earned the friendship 
and respect of the fellow members of 
the Bar that will continue long after 
his death. 


Recently, at the United States Dis- 
trict Court, at Owensboro, Kentucky, 
an attorney from Muhlenberg County 
was fined $500.00 for acting as an 
attorney and collecting a $10,000 
N.S.L. Insurance policy for a client. 
The top legal fee allowed by law for 
help in collecting G.I. insurance is 
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$10.00. In pleading guilty, the at- 
torney stated that he was not aware 
of the statute and had refunded the 
$1,800 fee charged his client. 


Charles W. Dobbins, Louisville, ty 
appointment, is the new Jefferson 
County Attorney, succeeding the late 
Lawrence Duncan. 


Edward F. Prichard, Jr., Paris, was 
reinstated as a practicing lawyer in 
April by the K.S.B.A. Board of Bar 


Commissioners. 


Jack T. Page, Pikeville, has joined 
the firm of Wine & Venters. He is a 
son of A. A. Page, President of Pike- 
ville College and is a graduate of 
Penn State University where he re- 
ceived his A. B. degree in 1946, and 
the University of Virginia Law Schoo] 
from which he received his law de- 
gree in 1950. 

He became connected with the De- 
partment of Revenue in August, 1950, 
and transferred to the Department of 
Finance in February, 1951, as legal 
adviser. 

Page is married and has a year-old 
son. 


Blanche Eva Mackey of Metcaife 
County, died in June, at the age of 
71, at Glasgow. Her death ended a 
distinguished career as a lawyer and 
publisher. She was a practicing at- 
torney for years at Edmonton, where, 
for years, she also published “The 
Edmonton News,” a weekly newspap- 
er which was succeeded by the 
“Herald-News.” Early in life she held 
a position with the state government 
at Frankfort. She received her law 
degree at Cumberland University, 
Lebanon, Tenn. 

For several years she has resided 
in Frankfort where she held a posi- 
tion with the Attorney General’s office 
for seven years, and more recently a 
position with the State Highway De- 
partment. 


ee 


Lecompte Davis, formerly of Har. 
rodsburg, has retired at the age of 
90 years from an active Los Angeles, 
California, practice. Noted as a trial 
lawyer, he attended Centre College 
and was admitted to the Kentucky 
Bar in 1877. He has spent some 67 
years in practice in California. 

James C. Ware, Covington, has suc- 
ceeded John L. Cushing as City At- 
torney of Winston Park. 


John E. Wise and W. N. Fuller, 
Louisville, have associated in the 
general practice and will maintain 
offices in the Hoffman Building in 
Louisville, and the Siegert Building, 
in Pleasure Ridge Park. 


Mr. Fuller spent some time in 
Tangier, Africa, in specialized legal 
practice. 

Shuffett & Butler, Greensburg, is 
the firm style of the partnership com- 
posed of Vernon Shuffett and Morris 
Butler. Mr. Butler removed from 
Edmonton to join the firm. A gradu- 
ate of the University of Louisville, he 
is a brother of Wendell Butler, State 
Superintendent of Public Instruction. 


J. Mott McDaniel, Beattyville, died 
on June 8th, at the age of 79. Always 
a colorful character, he was well 
known throughout the Common- 
wealth. Editorially the “Beattyville 
Enterprise” said of him: 

“Mr. McDaniel was interested in 

education and for a number of 

years he visited the schools of 
this county, speaking, signing 
and telling the children stories 
and impressing. upon them the 

‘evil effects of cigarettes and alco- 

hol, advising them to use ‘whole 

milk.’ His teaching left a long 
impression on the boys of this 
county. 

“In November, 1921, he was 

elected Commonwealth Attorney 

of the 23rd judicial district, com- 
posed of Breathitt, Lee and Estill 
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counties, which office he held for 
six years. He said to the writer 
of this article ‘during my term in 
prosecuting attorney I’m going to 
teach the law violators of this 
district that the way of the trans- 
gressor is hard.’ That he did.” 


Bertram C. Van Arsdale, Louisville, 
has been appointed to succeed Robert 
T. Burke, Jr., as Jefferson County 
Judge. 

Judge Van Arsdale will serve until 
the November, 1955, election. Voters 
will then name a judge to serve the 
remaining two years of the late 
George S. Wetherby’s term. 

Mr. Burke took the $7,200-a-year 
post temporarily on March 25, six 
days after the traffic death of Judge 
Wetherby, the Governor's brother. 

Judge Van Arsdale, 46, has been a 
probate commissioner of Jefferson 
County Court since 1950. He has 
private law offices in the . Kentucky 
Home Life Building. 

After attending the University of 
Louisville for four years, he entered 
the University of Kentucky and grad- 
uated with a B.S. degree in 1930. 

He received an L.L.B. degree from 
the Jefferson School of Law in 1941. 

After working as a draftsman for 
the Federal Land Bank from 1933 
until 1936, Judge Van Arsdale served 
for more than a year as secretary to 
Mayor Neville Miller. 


As County Judge, he may continue 
to practice law in all courts except 
County Court and inferior courts. 


_ Lawrence V. Drahman, Newport, 
is the new president of the Campbell 
County Bar Association. Other officers 
are Norbert Bischoff, Vincent Reusch- 
er and Martin Kirchoff. 


Paul Miller, Owensboro, was re- 
cently appointed Assistant City At- 
torney. His position was designated 


as part-time at a $3,300.00 annual 
salary. Mr. Miller attended the Uni- 


versity of Louisville and Evansville 


College. He formerly practiced at 
Louisville. Joe McKinley is the City 
Attorney. 


A. E. Funk, Sr., Frankfort, died 
there on July 2Ist. He was 59 years 
of age at death. A former Attorney 
General, he was widely known 
throughout the state. 


Frederick Nichols, Madisonville, 
was recently elected president of the 
Hopkins County Bar Association. 
Other elected officers are: M. R. Mills 
and L. B. Weir. 


Deaths 


Alvarado E. Funk, Sr., Frankfort, 
July 21, 1954, at Frankfort, Ky. 

John E. Campbell, Hazard, July 1, 
1954, at Louisville, Ky. 

Herman’ Birkhead, Owensboro, 
June 1, 1954, at Owensboro, Ky. 

T. D. Hewlett, Madisonville, May 
28, 1954, at Madisonville, Ky. 

]. Mott McDaniel, Beattyville, June 
8, 1954, at Frankfort, Ky. 

Blanche Eva Mackey, Randolph, 
June 8, 1954, at Glasgow, Ky. 

Harry Wallingford, Flemingsburg, 
May 26, 1954, at Maysville, Ky. 

O. Houston Brooks, Mayfield, April 
15, 1954, at Mayfield, Ky. 

Richard T. Von Hoene, Covington, 
Aug. 15, 1954, at Covington, Ky. 

Joseph D. Harkins, Jr., Prestons- 
burg, Aug. 8, 1954, at Baltimore, Md. 

Thomas H. Harman, Pikeville, July 
28, 1954, at Pikeville, Ky. 

Halpin O. Hackett, Louisville, July 
20, 1954, at Louisville, Ky. 

Rodney Haggard, Winchester, Aug. 
11, 1954, at Winchester, Ky. 

J. Frank Stewart, Ashland, Aug. 4, 
1954, at Lexington, Ky. 
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FOR SALE 


Used “Lawyers Ed. of the Supreme 
Court Reports” and the “Supreme 
Court Digest.” Reasonable. 


Write: Robert W. Brunow, 
Kentucky Home Life Bldg., The 


Lawyers’ 
Louisville (2), Ky. 1407 South 10th Street 
MAYFIELD, KENTUCKY 


























We are proud to print the Kentucky State Bar 
Journal as one of our regular publications. 


Che Standard Printing Company 


INCORPORATED 


of LOUISVILLE 
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THE BEST TRADITIONS OF 
THE OLD KENTUCKY HOME 


are ever observed in the Service, Comfort 
and Convenience of the 


Kentueky 
Hotel 


Louisville’s Newest and Up-to-Date in All 
Appointments. Most Reasonable Rates 


BIG NEW PARKING LOT 
DIRECTLY ACROSS STREET 


Wire or Write for Reservations 


















































M ANY problems arise in the settlement of estates. Often 
there are investments in the estate that require special 
handling. Questions always arise, in such cases, as to 

what investments to sell and what to keep in the estate. 


Also, the question, of appraisal comes up. 


We are pleased to offer to you, without charge, the 
services of our Investment Analysis Department in 


connection with any estate you may be handling. 


We have the complete services of Standard & Poors, 
Fitch, and Moody Investors Service at your disposal. And 
we will be glad to counsel with you and to provide any 


statistical information you may need. 


er You will find this service valuable 


<a> and helpful, and it is offered to you 


without any obligation on your part. 


THE BANKERS BOND Co. 


THOMAS GRAHAM, President 
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Time’s Sake 


lake a quick look in 


WORDS and PHRASES 


The “One-Minute” Method 
for finding the Elusive Case in Point 


full particulars furnished without obligation 
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